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Investors in tax shelters who signed unconditional
promissory notes sought to raise fraud in induce-
ment as defense to enforcement action by Resolu-
tion Trust Corporation (RTC) after RTC had ac-
quired notes by taking over bank that purchased
notes on secondary market. RTC's motion for sum-
mary judgment was granted by the United States
District Court for the District of New Jersey, 746
F.Supp. 419,Alfred M. Wolin, J. Makers appealed.
The Court of Appeals, Cowen, Circuit Judge, held
that: (1) D'Oench, Duhme doctrine and its statutory
progeny is applicable to RTC; (2) RTC had an
“interest” in notes; (3) makers did not effectively
rescind notes by filing lawsuit in California; (4)
notes were “agreements” within meaning of
D'Oench Duhme doctrine and its statutory progeny;
and (5) whether federal bank examiners had actual
knowledge of alleged fraud was irrelevant.

Affirmed.

West Headnotes

[1] Banks and Banking 52 505

52 Banks and Banking
52XI Federal Deposit Insurance Corporation

52k505 k. Powers, Functions and Dealings in
General. Most Cited Cases
Federal common law prevents borrowers from rais-
ing “secret agreements” in defense to actions to en-
force ostensibly unconditional obligations owed to
bank that Federal Deposit Insurance Corporation
has taken over.

[2] Banks and Banking 52 505

52 Banks and Banking
52XI Federal Deposit Insurance Corporation

52k505 k. Powers, Functions and Dealings in
General. Most Cited Cases
No agreement between borrower and bank which
does not plainly appear on face of obligation or in
bank's official records is enforceable against Feder-
al Deposit Insurance Corporation.

[3] Banks and Banking 52 505

52 Banks and Banking
52XI Federal Deposit Insurance Corporation

52k505 k. Powers, Functions and Dealings in
General. Most Cited Cases

Building and Loan Associations 66 42(6)

66 Building and Loan Associations
66k42 Insolvency and Receivers

66k42(6) k. Rights, Powers, Duties, and Li-
abilities of Receiver in General. Most Cited Cases
Common-law D'Oench, Duhme doctrine and its
statutory progeny applies to Federal Savings and
Loan Insurance Corporation, Federal Deposit Insur-
ance Corporation, and Resolution Trust Corporation
(RTC), to prevent enforcement of agreement
between borrower and bank which does not appear
on face of obligation or in bank's official records.

[4] Building and Loan Associations 66 42(6)

66 Building and Loan Associations
66k42 Insolvency and Receivers

66k42(6) k. Rights, Powers, Duties, and Li-
abilities of Receiver in General. Most Cited Cases
Whether Resolution Trust Corporation (RTC) was
“holder in due course” of unconditional promissory
notes was irrelevant to issue of whether makers of
notes could assert fraud in the inducement as de-
fense to enforcement action by RTC since RTC, as
transferee of notes, had an “interest” within mean-
ing of D'Oench, Duhme doctrine and its statutory

Page 3
937 F.2d 845, 60 USLW 2034, 15 UCC Rep.Serv.2d 1153
(Cite as: 937 F.2d 845)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=345&FindType=Y&SerialNum=1990128990
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=345&FindType=Y&SerialNum=1990128990
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=PROFILER-WLD&DocName=0255032801&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=PROFILER-WLD&DocName=0258521901&FindType=h
http://www.westlaw.com/KeyNumber/Default.wl?rs=FIPI1.0&vr=2.0&CMD=KEY&DocName=52
http://www.westlaw.com/KeyNumber/Default.wl?rs=FIPI1.0&vr=2.0&CMD=KEY&DocName=52XI
http://www.westlaw.com/KeyNumber/Default.wl?rs=FIPI1.0&vr=2.0&CMD=KEY&DocName=52k505
http://www.westlaw.com/Digest/Default.wl?rs=FIPI1.0&vr=2.0&CMD=MCC&DocName=52k505
http://www.westlaw.com/KeyNumber/Default.wl?rs=FIPI1.0&vr=2.0&CMD=KEY&DocName=52
http://www.westlaw.com/KeyNumber/Default.wl?rs=FIPI1.0&vr=2.0&CMD=KEY&DocName=52XI
http://www.westlaw.com/KeyNumber/Default.wl?rs=FIPI1.0&vr=2.0&CMD=KEY&DocName=52k505
http://www.westlaw.com/Digest/Default.wl?rs=FIPI1.0&vr=2.0&CMD=MCC&DocName=52k505
http://www.westlaw.com/KeyNumber/Default.wl?rs=FIPI1.0&vr=2.0&CMD=KEY&DocName=52
http://www.westlaw.com/KeyNumber/Default.wl?rs=FIPI1.0&vr=2.0&CMD=KEY&DocName=52XI
http://www.westlaw.com/KeyNumber/Default.wl?rs=FIPI1.0&vr=2.0&CMD=KEY&DocName=52k505
http://www.westlaw.com/Digest/Default.wl?rs=FIPI1.0&vr=2.0&CMD=MCC&DocName=52k505
http://www.westlaw.com/KeyNumber/Default.wl?rs=FIPI1.0&vr=2.0&CMD=KEY&DocName=66
http://www.westlaw.com/KeyNumber/Default.wl?rs=FIPI1.0&vr=2.0&CMD=KEY&DocName=66k42
http://www.westlaw.com/KeyNumber/Default.wl?rs=FIPI1.0&vr=2.0&CMD=KEY&DocName=66k42%286%29
http://www.westlaw.com/Digest/Default.wl?rs=FIPI1.0&vr=2.0&CMD=MCC&DocName=66k42%286%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=FIPI1.0&vr=2.0&CMD=KEY&DocName=66
http://www.westlaw.com/KeyNumber/Default.wl?rs=FIPI1.0&vr=2.0&CMD=KEY&DocName=66k42
http://www.westlaw.com/KeyNumber/Default.wl?rs=FIPI1.0&vr=2.0&CMD=KEY&DocName=66k42%286%29
http://www.westlaw.com/Digest/Default.wl?rs=FIPI1.0&vr=2.0&CMD=MCC&DocName=66k42%286%29


progeny which makers' claims of fraud tended to
diminish and defeat. Federal Deposit Insurance Act,
§ 2[13] (e), as amended, 12 U.S.C.A. § 1823(e).

[5] Federal Courts 170B 231

170B Federal Courts
170BIII Federal Question Jurisdiction

170BIII(C) Cases Arising Under Laws of the
United States

170Bk231 k. National Banks or Receivers
Thereof, Actions by or Against. Most Cited Cases
Civil action in which Resolution Trust Corporation
(RTC) is party is deemed to arise under federal law,
including D'Oench, Duhme doctrine and its stat-
utory progeny. Federal Home Loan Bank Act, §
21A(l )(1), as amended, 12 U.S.C.A. § 1441a(l )(1);
Federal Deposit Insurance Act, § 2[13](e), as
amended, 12 U.S.C.A. § 1823(e).

[6] Federal Courts 170B 374

170B Federal Courts
170BVI State Laws as Rules of Decision

170BVI(A) In General
170Bk374 k. Matters of General Jurispru-

dence; Federal Common Law. Most Cited Cases
When determining whether federal common law
should apply as opposed to law selected by parties,
three factors are recognized: whether nature of fed-
eral program requires national uniformity; whether
application of state law would frustrate specific ob-
jectives of federal programs; and whether applica-
tion of federal law would disrupt commercial rela-
tionships predicated on state law.

[7] Federal Courts 170B 407.1

170B Federal Courts
170BVI State Laws as Rules of Decision

170BVI(C) Application to Particular Matters
170Bk407 Bills, Notes, and Bonds; Mort-

gages, Pledges and Liens
170Bk407.1 k. In General. Most Cited

Cases

(Formerly 170Bk407)
Federal common law applied to determination of
whether unconditional promissory notes were res-
cinded before Resolution Trust Corporation (RTC)
obtained an “interest” in them for purposes of en-
forcement action, even though notes were made and
allegedly rescinded in California, alleged fraud in-
ducement was committed in California, and litiga-
tion was commenced in California, where Congress
has demonstrated strong interest in protecting fed-
eral banking agencies from secret agreements, ap-
plication of California rule would undermine
clearly established federal goals of making secret
agreements unenforceable against federal bank reg-
ulators, and application of federal law would not
disrupt commercial relations. Federal Deposit In-
surance Act, § 2[13](e), as amended, 12 U.S.C.A. §
1823(e); West's Ann.Cal.Civ.Code §§ 1691, 1693.

[8] Building and Loan Associations 66 42(6)

66 Building and Loan Associations
66k42 Insolvency and Receivers

66k42(6) k. Rights, Powers, Duties, and Li-
abilities of Receiver in General. Most Cited Cases
Unconditional promissory notes signed by investors
in tax shelters were not rescinded under federal
common law by mere filing of lawsuit for rescis-
sion because of alleged fraud in the inducement;
thus, Resolution Trust Corporation (RTC) did ac-
quire an “interest” in notes which precluded asser-
tion of fraud defense in enforcement action when
RTC took over bank which had acquired notes in
secondary market. Federal Deposit Insurance Act, §
2[13] (e), as amended, 12 U.S.C.A. § 1823(e).

[9] Building and Loan Associations 66 42(6)

66 Building and Loan Associations
66k42 Insolvency and Receivers

66k42(6) k. Rights, Powers, Duties, and Li-
abilities of Receiver in General. Most Cited Cases
Even if California law applied because makers of
unconditional promissory notes filed action for res-
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cission in California, California law would not be
applicable to determine if notes had been rescinded
in enforcement action by Resolution Trust Corpora-
tion (RTC) since California Commercial Code al-
lows parties to transaction to elect to have transac-
tion governed by law of state that bears appropriate
relationship, and promissory notes contained choice
of law provisions where originator bank was loc-
ated, none of which were in California. West's
Ann.Cal.Com.Code §§ 1105, 1105(1); Federal De-
posit Insurance Act, § 2[13](e), as amended, 12
U.S.C.A. § 1823(e).

[10] Building and Loan Associations 66
42(6)

66 Building and Loan Associations
66k42 Insolvency and Receivers

66k42(6) k. Rights, Powers, Duties, and Li-
abilities of Receiver in General. Most Cited Cases
Even if California law provided substantive rule for
deciding whether makers of unconditional promis-
sory note rescinded notes before Resolution Trust
Corporation (RTC) acquired an “interest” in notes
by filing lawsuit RTC still acquired an “interest” in
notes sufficient to preclude makers from asserting
fraud defense against enforcement where RTC ac-
quired notes by taking over bank which had pur-
chased notes on secondary market while California
court could have found that promissory notes were
not rescinded or that makers were not entitled to re-
lief. West's Ann.Cal.Civ.Code § 1692; Federal De-
posit Insurance Act § 2[13](e), as amended, 12
U.S.C.A. § 1823(e).

[11] Building and Loan Associations 66
42(6)

66 Building and Loan Associations
66k42 Insolvency and Receivers

66k42(6) k. Rights, Powers, Duties, and Li-
abilities of Receiver in General. Most Cited Cases
Representations and warranties by promoters of tax
shelter, which were allegedly fraudulent induce-

ments for investors to make unconditional promis-
sory notes, were “agreements” which precluded
makers from asserting fraud in the inducement as
defense to enforcement action by Resolution Trust
Corporation (RTC) after RTC took over bank which
had purchased notes on secondary market, even
though makers made no specific agreements with
originating banks, where promises were not made
part of insolvent bank's official record. Federal De-
posit Insurance Act, § 2[13](e), as amended, 12
U.S.C.A. § 1823(e).

[12] Banks and Banking 52 505

52 Banks and Banking
52XI Federal Deposit Insurance Corporation

52k505 k. Powers, Functions and Dealings in
General. Most Cited Cases
“Agreement” covered by common-law and stat-
utory doctrine which operates to estop maker of
promise from asserting fraud defense to action by
federal bank regulator, extends to any warranty on
which party's performance is conditioned; doctrine
is not limited to obligations between bank and its
obligor. Federal Deposit Insurance Act, § 2[13](e),
as amended, 12 U.S.C.A. § 1823(e).

[13] Building and Loan Associations 66
42(6)

66 Building and Loan Associations
66k42 Insolvency and Receivers

66k42(6) k. Rights, Powers, Duties, and Li-
abilities of Receiver in General. Most Cited Cases
Makers of unconditional promissory notes were ob-
ligors of bank which purchased notes on secondary
market and which Resolution Trust Corporation
(RTC) took over, for purposes of determining
whether makers were estopped from asserting fraud
in inducement defense to enforcement action by
RTC, even if bank took notes subject to maker's de-
fenses; thus, estoppel doctrine in D'Oench, Duhme
doctrine and its statutory progeny applied. Federal
Deposit Insurance Act, § 2[13](e), as amended, 12
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U.S.C.A. § 1823(e).

[14] Building and Loan Associations 66
42(6)

66 Building and Loan Associations
66k42 Insolvency and Receivers

66k42(6) k. Rights, Powers, Duties, and Li-
abilities of Receiver in General. Most Cited Cases
Even if banking authorities knew of alleged fraud
by tax shelter promoters used to induce investors to
sign unconditional promissory notes, makers were
still estopped from asserting fraud defense in en-
forcement action by Resolution Trust Corporation
(RTC) which took over bank after bank had ac-
quired notes on secondary market; alleged fraud
was not apparent from notes and did not appear in
bank's official records, thus, D'Oench, Duhme doc-
trine and its statutory progeny applied. Federal De-
posit Insurance Act, 2[13](e), as amended, 12
U.S.C.A. 1823(e).
*849 Marcus E. Crahan, Jr. (argued), Crahan, Jav-
elera, Ven Halen & Aull, Los Angeles, Cal., for ap-
pellants.

Richard E. Moot (argued), Damon & Morey, Buf-
falo, N.Y., for appellee.

Before HUTCHINSON, COWEN and SEITZ, Cir-
cuit Judges.

OPINION OF THE COURT

COWEN, Circuit Judge.

This appeal raises the question whether investors
who sign unconditional promissory notes can raise
fraud in the inducement as a defense to enforce-
ment of those notes by the Resolution Trust Cor-
poration (the *850 “RTC”), where the RTC ac-
quired the notes by taking over a bank that pur-
chased them on the secondary market. The district

court granted summary judgment in favor of the
RTC, holding that the investors were estopped un-
der the federal common law D'Oench, Duhme doc-
trine and 12 U.S.C. § 1823(e) from asserting their
claims and defenses against the RTC. Because we
agree that the investors cannot assert their claims or
defenses against the RTC under 12 U.S.C. §
1823(e) and the D'Oench, Duhme doctrine, we will
affirm.FN1

FN1. For a complete factual and procedur-
al history of this case see Adams v. Madis-
on Realty & Dev., Inc., 853 F.2d 163, 164
(3d Cir.1988) and Adams v. Madison Re-
alty & Dev., Inc., 746 F.Supp. 419, 422-23
(D.N.J.1990).

I.

Plaintiff investors filed this suit against the pro-
moters of allegedly fraudulent tax shelters in the
United States District Court for the Central District
of California on September 11, 1986, to rescind
promissory notes they signed when they bought
those tax shelters. The case was transferred on de-
fendants' motion under 28 U.S.C. § 1404(a) to the
United States District Court for the District of New
Jersey.

In our previous decision, we summarized the facts
leading to this lawsuit.

Plaintiffs executed promissory notes in payment
for investments in Madison Partnerships, a series
of tax shelters formed to acquire and operate res-
idential real estate properties. Each of the promis-
sory notes were made payable to one of three ori-
ginator banks: Tri-County Savings & Loan Asso-
ciation of New Jersey, Community Federal Sav-
ings & Loan Association of Connecticut, and
First Northern Cooperative Bank of New Hamp-
shire. After a series of transfers, the notes came
into the possession of defendant Empire of Amer-
ica Federal Savings Bank.
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Charging fraud in connection with the investment
scheme, plaintiffs filed suit against numerous de-
fendants who allegedly participated in the wrong-
doing. Also named as a defendant was Empire,
from whom plaintiffs sought rescission of the
notes now in the bank's possession....

Empire purchased the thirty-five promissory
notes challenged in this appeal for $19.5 million
in March 1985 as part of a bulk acquisition of ne-
gotiable instruments. According to the bank's af-
fidavits, the practice of acquiring notes through
this “secondary market” is an established com-
mercial banking practice. It allows smaller
lenders to preserve liquidity and diversify risks,
while permitting larger institutions to buy notes
at discounted prices.

In November 1984, Consolidated Mortgage Com-
pany sold to Empire for $6.1 million a package of
116 notes executed by investors in conjunction
with the Madison Partnership venture. In early
1985, Putnam Funding Company offered Empire
a similar batch of notes which included the 35 in-
struments executed by plaintiffs. This collection
consisted of 267 notes tendered at a purchase
price of $19.5 million dollars.

On March 4, 1985 an Empire representative con-
ducted a four-hour random review of 52 of the
267 loan files associated with the proposed Put-
nam transaction. He examined the supporting file
material, including loan applications, credit re-
ports, disbursal sheets, and current income tax
1040 forms. The documents indicated that the
makers of the notes had substantial means, with
individual net worths generally in excess of
$500,000 and adjusted annual gross incomes usu-
ally greater than $100,000. None of the notes was
found to be delinquent or beyond maturity.

Empire's representative could not recall whether
he had inspected the notes. He did report,
however, that he was satisfied with the financial

condition of both borrowers and servicer and
would recommend the purchase. On the follow-
ing day, Empire's management loan committee
approved the transaction and wired a transfer of
$19.54 million dollars to Putnam.

*851 On March 20, 1985 an examiner from the
Federal Home Loan Bank Board met with Em-
pire's internal auditors to inquire whether the
bank had any contact with certain persons then
under investigation for conduct unrelated to these
purchases. The examiner's list included some of
the individuals who had negotiated the sale of the
Consolidated and Putnam notes to Empire. The
district judge found that the examiner's report,
shown to Empire personnel, did not contain spe-
cific allegations of fraud and had no apparent
connection to the notes under discussion.

. . . . .

On March 28, 1985 Empire's Board of Directors
ratified the purchase. Twelve days later, the ori-
ginal notes were sent to Empire.

The promissory notes are each two-page, fold-
over documents. The front page names the origin-
ator bank and sets forth the repayment schedule.
The reverse side contains printed agreement con-
ditions and signature lines. Inserted loosely with-
in the fold, lacking any physical attachment to the
note, are two sheets of paper containing purpor-
ted indorsements, the last of which is the transfer
from Putnam to Empire. Each note contains a
provision directing that its terms be interpreted
under the law of the state in which the originator
bank is located-New Hampshire, Connecticut,
and New Jersey, respectively.

Adams v. Madison Realty & Dev., Inc., 853 F.2d at
164-65 (3d Cir.1988) (Adams I ) (footnote omitted).
In Adams I, we held that a good faith purchaser is
not a holder in due course of promissory notes con-
taining indorsements on separate sheets of paper
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loosely inserted within each note.

This appeal involves the same transaction as Adams
I; namely, Empire's 1985 purchase of 267 promis-
sory notes on the secondary market. On December
11, 1989, after Adams I was decided, plaintiffs filed
a motion for partial summary judgment against Em-
pire. Empire opposed the motion and filed a sum-
mary judgment motion of its own on January 16,
1990. On January 24, 1990, while the cross-motions
for summary judgment were pending before the dis-
trict court, the RTC was appointed conservator of
Empire. On February 27, 1990, the RTC was ap-
pointed receiver for Empire. That same day, a new
federal savings bank (“New Empire”) was chartered
by the Office of Thrift Supervision to accept the as-
sets and assume the liabilities of Empire. The RTC
was appointed conservator of New Empire. In-
cluded among the assets of New Empire were the
267 notes at issue in this case. The RTC as the con-
servator for New Empire has been substituted for
defendant Empire in this action.

After it was appointed receiver of Empire, the RTC
filed additional briefs in support of Empire's motion
for summary judgment. The district court granted
summary judgment in favor of the RTC, holding
that the plaintiffs were estopped from asserting
their claims of fraud in the inducement against the
RTC under the federal common law D'Oench,
Duhme doctrine and 12 U.S.C. § 1823(e). The dis-
trict court had jurisdiction under 12 U.S.C. §
1441a(l )(1) and 28 U.S.C. 1331. We have jurisdic-
tion under 28 U.S.C. § 1291. Our standard of re-
view is plenary. See Federal Deposit Ins. Corp. v.
Blue Rock Shopping Center, Inc., 766 F.2d 744,
745 (3d Cir.1985). Because we agree that the
plaintiffs cannot assert their claims or defenses
against the RTC under 12 U.S.C. § 1823(e) and the
D'Oench, Duhme doctrine, we will affirm.

II.

A.

[1] Federal common law has long prevented bor-
rowers from raising “secret agreements” in defense
to actions to enforce ostensibly unconditional oblig-
ations they owe to a bank that the Federal Deposit
Insurance Corporation (“FDIC”) has taken over.
The seminal case on the subject is D'Oench, Duhme
& Co., Inc. v. Federal Deposit Ins. Corp., 315 U.S.
447, 62 S.Ct. 676, 86 L.Ed. 956 (1942). D'Oench,
Duhme & Company was a securities broker and
dealer that sold bonds to the Belleville Bank &
Trust Company in the 1920s. In *852 1926, after
the bonds defaulted, the bank asked D'Oench,
Duhme to sign new notes so that the bank could
avoid carrying past due bonds on its books. Pay-
ments made on the past due bonds were to be cred-
ited against the outstanding balance of the new
notes. The receipts for the notes contained the state-
ment, “This note is given with the understanding it
will not be called for payment. All interest pay-
ments to be repaid.” Id. at 454, 62 S.Ct. at 678. In
1933, D'Oench, Duhme executed a new note in re-
newal of the notes it signed in 1926. The president
of D'Oench, Duhme who signed the notes was
aware that they were executed so that the past due
bonds would not appear as assets of the bank, and
that the purpose of the interest payments was to “
‘to keep the notes alive.’ ” Id.

In 1938, the FDIC acquired the D'Oench, Duhme
renewal note in a purchase and assumption transac-
tion after the bank failed. Although the bank had
charged off the renewal note in 1935, the FDIC
made a demand for payment in 1938. D'Oench,
Duhme responded by producing the written receipts
which clearly showed the agreement that the note
would never be enforced. D'Oench, Duhme also de-
fended by arguing that the note failed for want of
consideration.

The United States Supreme Court began its analysis
of the question whether the FDIC could enforce the
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renewal note against D'Oench, Duhme by determin-
ing that federal common law governed the enforce-
ability of the note. The Court reasoned that federal
common law controlled because the FDIC brought
suit under the National Banking Act, the Act of
Congress which created the FDIC. The Court found
that the Act evidenced a general policy of protect-
ing the FDIC because it contained a specific provi-
sion which prohibited the misrepresentation of bank
assets.

The Court explained that D'Oench, Duhme violated
the policy prohibiting the misrepresentation of bank
assets by lending itself to a scheme which had the
effect of misleading banking authorities. D'Oench,
Duhme's indulgence in allowing the bank to carry
the note as an asset amounted to continuing permis-
sion to mislead bank-examining authorities who in-
spect the bank's assets on an on-going basis. Ac-
cordingly, the Court held that D'Oench, Duhme was
estopped from raising its secret agreement with the
bank as a defense to enforcement of the note. The
Court applied this policy to the D'Oench, Duhme
renewal note, although the renewal note was ex-
ecuted before the National Banking Act was passed.
Indeed, at the time D'Oench, Duhme executed the
renewal note, the FDIC was not the insurer of the
bank and had not yet even been created.

[2][3] The rule emerging from D'Oench, Duhme is
that no agreement between a borrower and a bank
which does not plainly appear on the face of an ob-
ligation or in the bank's official records is enforce-
able against the FDIC. Over the years, this doctrine
has been applied to the FDIC and the FSLIC in both
their corporate and receiver capacities. See Note,
“Borrower Beware: D'Oench, Duhme and Section
1823 Overprotect the Insurer When Banks Fail,” 62
S.Cal.L.Rev. 253 (1988). Given the general applic-
ability of policies underlying the D'Oench, Duhme
doctrine, we find that this doctrine is also applic-
able to the RTC.

B.

The Federal Deposit Insurance Act of 1950 in-
cludes a provision, found at 12 U.S.C. § 1823(e),
which is generally thought to codify the result
reached in D'Oench, Duhme. See Blue Rock, 766
F.2d at 753 (“reasonable inference that a purpose of
[§ 1823(e) ] was to codify the rule of D'Oench,
Duhme ”) (footnote omitted). That section provides:

No agreement which tends to diminish or defeat the
interest of the Corporation in any asset acquired
by it under this section or section 1821 of this
title, either as security for a loan or by purchase
or as receiver of any insured depository institu-
tion, shall be valid against the Corporation unless
such agreement-

(1) is in writing,

(2) was executed by the depository institution and
any person claiming an *853 adverse interest
thereunder, including the obligor, contempor-
aneously with the acquisition of the asset by
the depository institution,

(3) was approved by the board of directors of the
depository institution or its loan committee,
which approval shall be reflected in the
minutes of said board of committee, and

(4) has been, continuously, from the time of its exe-
cution, an official record of the depository in-
stitution.

12 U.S.C. § 1823(e).

The Supreme Court in Langley, examined what the
word “agreement” in section 1823(e) meant.
Langley v. Federal Deposit Ins. Corp., 484 U.S. 86,
108 S.Ct. 396, 400, 98 L.Ed.2d 340 (1987).FN2

Langley involved a suit between a borrower and a
bank. The Langleys and Planters Trust & Savings
Bank of Opelousas, Louisiana (“Planters”), a bank
insured by the FDIC, sued each other over an out-
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standing note secured by land. Planters sought to
collect on the note, while the Langleys sued to
avoid payment. The Langleys claimed that Planters
induced them to buy a certain parcel of land and to
sign notes by making several misrepresentations.
Among other things, Planters allegedly misrepres-
ented how many acres the land was, how much of
the land consisted of mineral acres, and whether
there were outstanding mineral leases burdening the
land. No reference to any of these alleged misrep-
resentations appeared in the documents executed by
the Langleys, Planters' records, or the minutes of
Planters' board of directors or loan committee meet-
ings.

FN2. The current version of section
1823(e) is somewhat different from the
version the Supreme Court analyzed in
Langley. When Langley was decided, sec-
tion 1823(e) read, in relevant part:

No agreement which tends to diminish
or defeat the right, title or interest of the
Corporation in any asset acquired by it
under this section, either as a loan or by
purchase, shall be valid against the Cor-
poration unless certain conditions are
met.

See Langley, 108 S.Ct. at 400.

In April, 1984, the FDIC conducted an examination
of Planters at which time it learned of the pending
suit between the Langleys and Planters. In May,
1984, the State of Louisiana closed Planters be-
cause of its unsound condition and appointed the
FDIC as receiver. The FDIC then financed a pur-
chase and assumption transaction in which Planters'
assets and liabilities were assumed by another FD-
IC-insured bank in the community. The FDIC paid
the assuming bank a large sum of money in consid-
eration for which the FDIC received, among other
things, the Langleys' note that was the subject of
the on-going litigation between Planters and the

Langleys. In October 1984, the FDIC was substi-
tuted as a party to the lawsuit and filed a motion for
summary judgment. The Supreme Court ultimately
held that in an action brought by the FDIC in its
corporate capacity for payment of a note, section
1823(e) bars the defense that the note was procured
by fraud in the inducement even when the fraud did
not take the form of an express promise. See
Langley, 108 S.Ct. at 400.

The cornerstone of the Court's decision in Langley
was the definition of “agreement” in section
1823(e). The Langleys argued that the word
“agreement” was limited to express promises to
perform acts in the future. The Court disagreed,
reasoning instead that as a matter of contractual
analysis, the Langleys' defense against the note was
that Planters made certain warranties regarding the
land, the truthfulness of which was a condition pre-
cedent to performance of the Langleys' obligation
to pay the note. Id. at 401. The Court noted that the
word “agreement” is commonly understood to in-
clude such conditions to performance. Thus, any
warranty on which the performance of a party is
conditioned is an “agreement” within the meaning
of section 1823(e). Because the Langleys' agree-
ment was not reflected in the records of the bank in
accordance with section 1823(e), the Langleys
could not assert their claim of fraud in the induce-
ment against the FDIC.

The Langley Court observed that its interpretation
of the word “agreement” in section 1823(e) was
consistent with D'Oench, Duhme, because one who
signs a facially unqualified note subject to an un-
written*854 and unrecorded condition upon its re-
payment has lent himself to a scheme that is likely
to mislead banking authorities. Id. at 402.
Moreover, the Court concluded that knowledge on
the part of the FDIC prior to its acquisition of the
note was irrelevant to whether section 1823(e) ap-
plies. The harm to the FDIC caused by the failure to
record the conditions to the apparently unqualified
note occurs when the FDIC performs its first exam-
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ination of the bank, because the FDIC is unable to
detect the unrecorded agreement and to protect
against it by closing the bank, or taking other action
to shore up the bank's financial condition. Id. at
403.

The Court also observed that section 1823(e) serves
a salutary function of forcing all loans to undergo a
formal evaluation. That procedure assures prudent
consideration of transactions and safeguards against
collusive reconstruction of loans. While contempor-
aneous knowledge by the FDIC that an otherwise
unqualified note was subject to an unrecorded con-
dition would only protect against collusive recon-
struction of loans, it would not substitute for the
bank complying with section 1823(e) to assure
prudent consideration of its loan transactions. In
sum, the Court refused to engraft onto section
1823(e) an equitable exception to the plain terms of
the statute.

C.

After Langley, Congress made two significant
changes to the language of section 1823(e) making
it even broader. First, Congress deleted the words
“right” and “title” in describing what kind of in-
terest falls within section 1823(e)'s protection. As
amended, section 1823(e) provides that “no agree-
ment which tends to diminish or defeat the interest
of the Corporation in any asset” is valid against the
Corporation unless certain formalities are met. We
read the amended version of section 1823(e) to en-
compass any interest that the FDIC or RTC might
have in an asset. Second, Congress made section
1823(e) applicable to the Corporation in both its
corporate and receiver capacities, whether the asset
was acquired under section 1823 or section 1821.
Previously, section 1823(e) extended only to assets
acquired by the Corporation under section 1823(e)
in its corporate capacity. See Vernon v. Resolution
Trust Corp., 907 F.2d 1101, 1105 (11th Cir.1990).

In light of the fact that Congress expanded section
1823(e) shortly after the Supreme Court decided
Langley and that Congress did nothing to under-
mine the Court's broad interpretation of the word
“agreement” in section 1823(e), we must read that
section, as amended, to give effect to Congress' in-
tent that no agreement not properly reflected in
bank records or contained in the language of the
agreement itself be available as a defense in an ac-
tion by the FDIC or the RTC to enforce an other-
wise unconditional obligation between a bank and a
borrower. The question in this case then is whether
the plaintiffs' claims that the 267 notes were pro-
cured by fraud can be raised against the RTC as a
defense to payment.

III.

The plaintiffs claim that section 1823(e) does not
apply to this case for various reasons. First, they
claim that section 1823(e) does not apply to parties
who are neither “holders in due course” nor
“holders.” Since the notes were improperly negoti-
ated to Empire, plaintiffs argue that the RTC and
New Empire took only such rights as Empire had,
i.e. they took the notes as mere transferees and are
subject to the plaintiffs' claims of fraud. Second,
plaintiffs argue that the RTC has no “interest” in
the notes within the meaning of section 1823(e), be-
cause the notes were rescinded by operation of law
when the plaintiffs filed suit in California. If the
notes were in fact rescinded, the plaintiffs claim
that the RTC took no “asset” that could fall within
the purview of section 1823(e)'s protection. Third,
they claim that the D'Oench, Duhme doctrine does
not apply because there was no “secret agreement”
between the plaintiffs and Empire or the RTC, that
D'Oench, Duhme and section 1823(e) only apply to
agreements between a bank and its obligor, and that
neither the statute nor the doctrine are applicable in
*855 this case because bank examiners had actual
knowledge that the notes were fraudulent when
Empire first purchased them and when the RTC
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took over Empire.

A.

[4] We must reject out of hand plaintiffs' contention
that section 1823(e) does not apply to parties who
are neither “holders in due course” nor “holders”
under the applicable provisions of the Uniform
Commercial Code. Section 1823(e) requires only
that the RTC have an “interest” which the alleged
agreement could diminish or defeat. It does not re-
quire that the “interest” be accorded particular
status by the U.C.C. See, e.g., Langley, 108 S.Ct. at
402 (the transfer to the FDIC of voidable title is
enough to constitute an interest under section
1823(e)). The fact therefore that the RTC is not a
holder or a holder in due course is irrelevant. The
RTC, as a transferee of the notes, has an “interest”
which the plaintiffs' claims of fraud tend to dimin-
ish and defeat.

B.

We must also reject plaintiffs' next contention that
section 1823(e) does not apply to this case because
the notes were rescinded before the RTC could
have obtained an “interest” in them. Plaintiffs argue
that under California law, a party can effect a uni-
lateral rescission by giving notice of the rescission
and restoring to the other party every benefit re-
ceived under the contract to be rescinded. See
Cal.Civ.Code § 1691 (West 1985). FN3 Claiming
that the statutory requirements for rescission were
met, the plaintiffs argue that the RTC did not ac-
quire any “interest” in the notes when it became re-
ceiver of Empire's assets because the notes were
already rescinded. If the notes were already rescin-
ded, section 1823(e) would not apply because there
would be no “asset” to which any interest could at-
tach.

FN3. Cal.Civ.Code § 1691 reads in relev-
ant part:

Subject to Section 1693, to effect a res-
cission a party to the contract must,
promptly upon discovering the facts
which entitle him to rescind ...:

(a) Give notice of rescission to the party
as to whom he rescinds; and

(b) Restore to the other party everything
of value which he has received from him
under the contract or offer to restore the
same upon condition that the other party
do likewise, unless the latter is unable or
positively refuses to do so.

When notice of rescission has not other-
wise been given or an offer to restore the
benefit received under the contract has
not otherwise been made, the service of
a pleading in an action or proceeding
that seeks relief based on rescission shall
be deemed to be such notice or offer or
both.

Cal.Civ.Code § 1691 (West 1985).

The plaintiffs' argument in this regard presupposes
that California law governs this dispute. They
boldly assert that “California law applies because
the notes were made and rescinded in California;
the fraud was committed in California; and the lit-
igation was commenced in California. Firens [ Fer-
ens] v. John Deere Co., 494 U.S. 516, 110 S.Ct.
1274, 108 L.Ed.2d 443 (1990).” Appellant's Brief at
14 n. 3.

[5] We believe, however, that federal common law
governs the question whether plaintiffs effectively
rescinded the notes merely by filing a lawsuit in
California. Under 12 U.S.C. § 1441a(l )(1), any
civil action in which the RTC is a party is deemed
to arise under federal law. Under D'Oench, Duhme,
section 1441a(l )(1) alone would be enough to war-
rant application of federal common law. D'Oench,
Duhme, 315 U.S. at 455-56, 62 S.Ct. at 678-79. But
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we need not rely solely on D'Oench, Duhme, be-
cause recent precedent confirms that we should ap-
ply federal common law to determine the rights and
interests of parties to negotiable instruments where
the FDIC or RTC is a party. See, e.g., Blue Rock,
766 F.2d at 746-48 (federal common law, rather
than state law, applied to negotiable instrument in
action by FDIC to recover on bond even though
parties selected Delaware law to govern the instru-
ment); see also Federal Deposit Ins. Corp. v. Fish-
er, 727 F.Supp. 1306, 1310-11 (D.Minn.1989)
(federal, as opposed to Minnesota law, governed
dispute regarding promissory notes which the FDIC
sought to enforce after its appointment as receiver
*856 for bank, even though notes specifically
provided that Minnesota law would govern the
notes).

[6] We have recognized three factors in determin-
ing whether federal common law should apply, as
opposed to the law selected by the parties: first,
whether the nature of the federal program requires
national uniformity; second, whether the applica-
tion of state law would frustrate specific objectives
of the federal program; and third, whether the ap-
plication of federal law would disrupt commercial
relationships predicated on state law. Blue Rock,
766 F.2d at 748 (citing United States v. Kimbell
Foods, Inc., 440 U.S. 715, 728-29, 99 S.Ct. 1448,
1458-59, 59 L.Ed.2d 711 (1979)).

[7][8] Applying these factors to the facts of this
case, we find that federal common law provides the
rules of decision. First, Congress has demonstrated
a strong interest in protecting federal banking agen-
cies from secret agreements. We would undermine
this policy by allowing the effectiveness of section
1823(e) to hinge on the peculiarities of state law.
Second, the application of the California rule urged
by plaintiffs would undermine the clearly estab-
lished goals of section 1823(e) and the D'Oench,
Duhme doctrine. Third, the application of federal
law in this case would not disrupt commercial rela-
tions, since everyone is presumed to know the law,

and federal common law has always been applied in
this kind of case. Hence, we conclude that federal
common law governs this transaction. Since
plaintiffs have not argued that the notes were res-
cinded under any generally applicable principle of
contract or commercial law, we must assume that
their argument falls if we decline to apply Califor-
nia law. We conclude then that the notes were not
rescinded by the mere filing of a law suit in Califor-
nia. Hence the RTC did acquire an “interest” in
“assets” covered by section 1823(e) and the
D'Oench, Duhme doctrine.

[9] Even if we were required to apply California
law to this transaction because plaintiffs filed suit
in California, we would still take issue with
plaintiffs' assumption that California law would de-
termine whether the notes had been rescinded. In-
deed, even a cursory examination of California law
suggests that California law would not provide the
substantive rules of decision in this case.

Under section 1105(1) of the California Commer-
cial Code, parties to a transaction can elect to have
their transaction governed by the law of any state
that bears an appropriate relationship to the transac-
tion.FN4 See, e.g., Bos Material Handling, Inc. v.
Crown Controls Corp., 137 Cal.App.3d 99, 108-09,
186 Cal.Rptr. 740, 744-45 (1982) (choice of law
provisions in contracts are given effect where trans-
action bears a reasonable relation to state chosen by
the parties). Since there is no doubt that a Califor-
nia court would apply its commercial code to com-
mercial paper executed in California, we must look
to the notes to see if the choice of law election in
each note bears an appropriate relationship to the
state whose law was selected.

FN4. Section 1105 reads in relevant part:

1105. Territorial Application of the Act;
Parties' Power to Choose Applicable
Law.
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(1) Except as provided hereafter in this
section, when a transaction bears a reas-
onable relation to this state and also to
another state or nation the parties may
agree that the law either of this state or
of such other state or nation shall govern
their rights and duties. Failing such
agreement this code applies to transac-
tions bearing an appropriate relation to
this state.

Cal.Com.Code § 1105 (West
Supp.1991).

[10] The promissory notes at issue in this case all
contained one of three choice of law provisions.
Each note designated either New Jersey, Connectic-
ut, or New Hampshire law as the governing law,
depending upon where the originator bank was loc-
ated. One originator bank was in New Jersey; the
second was in Connecticut; and the third was in
New Hampshire. Because each note that was pay-
able to a New Jersey bank contained a clause se-
lecting New Jersey law, and each note payable to a
Connecticut bank selected Connecticut law, etc., it
follows that the state selected by each note bears an
appropriate relationship to the transaction. Under
California *857 law then, we would respect the
choice of law election made in the notes. Since
none of the notes selected California as the govern-
ing law, California law would not govern the ques-
tion whether the notes had been rescinded when the
RTC acquired them. FN5

FN5. Even if California law did provide
the substantive rules of decision, we would
nevertheless conclude that the RTC ac-
quired an “interest” in an “asset” within
the meaning of section 1823(e) and the
D'Oench, Duhme doctrine. Under Califor-
nia law, a party can unilaterally rescind a
contract by complying with the statutory
procedure. To obtain relief based on the
out-of-court rescission, however, the res-

cinding party must file a lawsuit. See
Cal.Civ.Code § 1692 (West 1985). The
court where suit is filed can determine that
the contract was not rescinded. Id.; See
also Sweet v. Relis, 275 Cal.App.2d 257,
79 Cal.Rptr. 829 (1969).

Because section 1823(e) and the
D'Oench, Duhme doctrine require only
that the FDIC have some interest in
some asset, we would hold that the RTC
acquired both an “interest” and an
“asset” as long as it is possible that a
California court could find either that the
promissory notes were not rescinded or
that the plaintiffs were not entitled to re-
lief based on the out-of-court rescission.
Our conclusion would undoubtedly be
different if plaintiffs had obtained relief
based on their out-of-court rescission be-
fore the RTC acquired an interest in the
267 notes at issue in this case. See, e.g.,
Olney Sav. & Loan Ass'n v. Trinity Banc
Sav. Ass'n, 885 F.2d 266, 275 (5th
Cir.1989). As it stands, however, the
RTC did acquire an “interest” in an
“asset” within the meaning of section
1823(e) and the D'Oench, Duhme doc-
trine.

C.

The plaintiffs next contend that they are not relying
on a “secret agreement” that falls within the
D'Oench, Duhme doctrine to avoid liability. The
plaintiffs insist that they never made an agreement
of any kind with anyone, much less a “secret agree-
ment” which duped bank examiners into relying on
the validity of facially valid commercial paper.
They never spoke directly to anyone at any of the
banks involved in the swindle and never had any
contact with Empire. This argument misapprehends
Langley 's construction of the word “agreement” in
section 1823(e).

Page 14
937 F.2d 845, 60 USLW 2034, 15 UCC Rep.Serv.2d 1153
(Cite as: 937 F.2d 845)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000202&DocName=CACLS1105&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000546&DocName=12USCAS1823&FindType=L&ReferencePositionType=T&ReferencePosition=SP_7fdd00001ca15
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000200&DocName=CACIS1692&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1969112442
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1969112442
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1969112442
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000546&DocName=12USCAS1823&FindType=L&ReferencePositionType=T&ReferencePosition=SP_7fdd00001ca15
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1989134499&ReferencePosition=275
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1989134499&ReferencePosition=275
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1989134499&ReferencePosition=275
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1989134499&ReferencePosition=275
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000546&DocName=12USCAS1823&FindType=L&ReferencePositionType=T&ReferencePosition=SP_7fdd00001ca15
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000546&DocName=12USCAS1823&FindType=L&ReferencePositionType=T&ReferencePosition=SP_7fdd00001ca15
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000546&DocName=12USCAS1823&FindType=L&ReferencePositionType=T&ReferencePosition=SP_7fdd00001ca15


[11] The word “agreement” in section 1823(e) is
not limited to express agreements between a bank
and a borrower. Rather, an “agreement” includes
any warranty on which the performance of a party
is conditioned. Plaintiffs claim that the people who
sold them the tax shelters made a variety of prom-
ises which they breached. For instance, plaintiffs
allege that the promoters of the fraudulent tax shel-
ters represented that they would acquire and restore
certain historic condominium units. In fact,
plaintiffs allege, the promoters failed even to ac-
quire over 200 of those units. Plaintiffs also detail
numerous other specific representations and war-
ranties that the defendants breached.

Conceptually, these representations and warranties
are promises, the truth of which are conditions pre-
cedent to the plaintiffs' obligations to repay the
notes. See Langley, 108 S.Ct. at 401. Thus, under
Langley, they are “agreements” that fall within sec-
tion 1823(e). Plaintiffs can only raise the existence
of these false representations and warranties as de-
fenses to the RTC's action to the extent they have
complied with the formalities of section 1823(e),
i.e. to the extent these promises were made a part of
the bank's official records. Since plaintiffs did not
make these promises part of the official records,
they are estopped from raising their claims of fraud
in the inducement against the RTC. It is therefore
of no moment that the plaintiffs never made an ex-
press agreement and had no contact with anyone
either at the originator banks or at Empire.
Plaintiffs' claims of fraud in the inducement never-
theless fall within section 1823(e) and the D'Oench,
Duhme doctrine and they cannot be raised against
the RTC.

D.

In a related argument, plaintiffs contend that
D'Oench, Duhme and section 1823(e) only apply to
agreements between a bank and its obligor. In Blue
Rock, we held that neither D'Oench, Duhme nor

section 1823(e) applied to an agreement between a
principal and a surety because “Section 1823(e) is
directed at agreements between a bank and its ob-
ligor showing or attempting to show that the obliga-
tion was illusory or *858 conditional.” Blue Rock,
766 F.2d at 754. Based on our statement in Blue
Rock, plaintiffs assert that D'Oench, Duhme and
section 1823(e) do not apply in this case because
plaintiffs were not Empire's obligors. Once again,
we must reject plaintiffs' argument.

[12] First, Langley makes it clear that the
“agreement” covered by section 1823(e) and the
D'Oench, Duhme doctrine extends to any warranty
on which a party's performance is conditioned.
There is absolutely no indication that the Court's
reasoning should be limited to obligations between
a bank and its obligor. To the extent then that Blue
Rock, a case decided before Langley, is inconsistent
with the Supreme Court's opinion in Langley, our
statement in Blue Rock must yield.

[13] Second, plaintiffs are Empire's obligors.
Plaintiffs executed commercial paper which was
transferred from one party to another and eventu-
ally came to rest in Empire's hands. While it may
be true that absent Empire's insolvency, section
1823(e), and the D'Oench, Duhme doctrine, Empire
would have taken the paper subject to the plaintiffs'
defenses, Empire is nevertheless the entity to which
plaintiffs' obligations to pay run. In common par-
lance, plaintiffs are the obligors and Empire is the
obligee/bank. Hence, section 1823(e) and the
D'Oench, Duhme doctrine do apply to this case.

E.

Plaintiffs' final argument is that the RTC may not
rely on section 1823(e) or D'Oench, Duhme be-
cause federal bank examiners had actual knowledge
of the defects in the promissory notes at the time
Empire purchased them. Because this appeal is be-
fore us on cross-motions for summary judgment,

Page 15
937 F.2d 845, 60 USLW 2034, 15 UCC Rep.Serv.2d 1153
(Cite as: 937 F.2d 845)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000546&DocName=12USCAS1823&FindType=L&ReferencePositionType=T&ReferencePosition=SP_7fdd00001ca15
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1987147173&ReferencePosition=401
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1987147173&ReferencePosition=401
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000546&DocName=12USCAS1823&FindType=L&ReferencePositionType=T&ReferencePosition=SP_7fdd00001ca15
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000546&DocName=12USCAS1823&FindType=L&ReferencePositionType=T&ReferencePosition=SP_7fdd00001ca15
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000546&DocName=12USCAS1823&FindType=L&ReferencePositionType=T&ReferencePosition=SP_7fdd00001ca15
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000546&DocName=12USCAS1823&FindType=L&ReferencePositionType=T&ReferencePosition=SP_7fdd00001ca15
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000546&DocName=12USCAS1823&FindType=L&ReferencePositionType=T&ReferencePosition=SP_7fdd00001ca15
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000546&DocName=12USCAS1823&FindType=L&ReferencePositionType=T&ReferencePosition=SP_7fdd00001ca15
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000546&DocName=12USCAS1823&FindType=L&ReferencePositionType=T&ReferencePosition=SP_7fdd00001ca15
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1985131103&ReferencePosition=754
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1985131103&ReferencePosition=754
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1985131103&ReferencePosition=754
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000546&DocName=12USCAS1823&FindType=L&ReferencePositionType=T&ReferencePosition=SP_7fdd00001ca15
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000546&DocName=12USCAS1823&FindType=L&ReferencePositionType=T&ReferencePosition=SP_7fdd00001ca15
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000546&DocName=12USCAS1823&FindType=L&ReferencePositionType=T&ReferencePosition=SP_7fdd00001ca15
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000546&DocName=12USCAS1823&FindType=L&ReferencePositionType=T&ReferencePosition=SP_7fdd00001ca15
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000546&DocName=12USCAS1823&FindType=L&ReferencePositionType=T&ReferencePosition=SP_7fdd00001ca15
http://www.westlaw.com/Find/Default.wl?rs=FIPI1.0&vr=2.0&DB=1000546&DocName=12USCAS1823&FindType=L&ReferencePositionType=T&ReferencePosition=SP_7fdd00001ca15
glazoj
Highlight

glazoj
Highlight

glazoj
Highlight

glazoj
Highlight



we will assume that the bank examiners had such
knowledge. Knowledge on the part of bank exam-
iners is, however, irrelevant.

In Langley, the Supreme Court expressly held that
knowledge by a banking agency prior to its acquisi-
tion of a note is not relevant to the question whether
section 1823(e) applies. Langley, 108 S.Ct. at 402.
The Court explained that the policy behind section
1823(e) was two-fold. First, it promotes mature
consideration of loan transactions. Second, section
1823(e)'s formalities guard against collusive recon-
struction of loan terms by bank officials and bor-
rowers. Knowledge by the FDIC could only protect
against the danger of collusive reconstruction of
loan terms if the FDIC learned of the side agree-
ment when it was being made, but it could not sub-
stitute for mature consideration of loan transac-
tions. Id. at 403. By preventing side agreements not
conforming to the requirements of section 1823(e),
Congress insured that bank records would be com-
plete so that a bank's solvency could be determined
literally overnight.

[14] Turning to the facts of this case, we find that
knowledge by federal banking authorities was irrel-
evant. First, this conclusion is compelled by the
clear language in Langley. We have no choice but
to follow the controlling precedent of the Supreme
Court. Second, even if we had a choice and we
could ourselves engraft an equitable exception onto
section 1823(e), we would not do it in this case.
Plaintiffs may not be guilty of any wrongdoing
either legally or morally, but they knew that they
were signing unconditional promises to pay. We
will not allow them to avoid their obligations now
because by a lucky accident, the notes were not
properly negotiated to Empire. While it may be true
that if the RTC had not taken over Empire, Empire
would have taken the notes subject to the plaintiffs'
defenses, the fact that the plaintiffs knew they were
creating negotiable instruments mitigates whatever
sympathy we may otherwise have had for the
plaintiffs' plight.

IV.

Section 1823(e) and D'Oench, Duhme apply to this
case because plaintiffs' claims of fraud in the in-
ducement are “agreements” within the meaning of
both the statute and the common law D'Oench,
Duhme doctrine. Plaintiffs' cannot raise their claims
to defend against the RTC's motion for *859 sum-
mary judgment. We will therefore affirm the judg-
ment of the district court in every respect. Tax costs
against appellants.

C.A.3 (N.J.),1991.
Adams v. Madison Realty & Development, Inc.
937 F.2d 845, 60 USLW 2034, 15 UCC
Rep.Serv.2d 1153

END OF DOCUMENT
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