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2014 IL App (1st) 131631
No. 1-13-1631
Fifth Division
June 27, 2014

IN THE
APPELLATE COURT OF ILLINOIS
FIRST DISTRICT

)
AMERICAN FAMILY MUTUAL INSURANCE )
COMPANY, as Subrogee of Michael P. McGrath, Jr., )
)
Plaintiff-Appellee, ) Appeal from the Circuit Court
) of Cook County.
V. )
) No. 12 L 11528
PATRICK PLUNKETT, Individually; and PATRICK )
PLUNKETT ARCHITECTURAL DESIGN, LTD., )  The Honorable
) Moira S. Johnson,
Defendants-Appellants ) Judge Presiding.
)
(Northern Heritage Builders, L.L.C., )
Defendant). )
)

PRESIDING JUSTICE GORDON delr@the judgment of the court, with opinion.
Justices McBride and Taylor aamed in the judgment and opinion.

OPINION

The instant interlocutory appeal arises from tttenapts of plaintiff American Family
Mutual Insurance Company (American Family) to fileit against the defendant builders
and architects in its capacity as subrogee of Mitka McGrath, Jr., the owner of a home

designed and built by defendants. McGrath filedagnt with American Family, his insurer,

1 A default judgment was entered against Northegritaige Builders on May 30, 2013, and it is notetyto the
instant appeal. Any reference to “defendants” atiogty refers only to the defendants who remairipaion
appeal.
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after his home sustained water damage, and, affawsuit in federal court, American
\

Family settled the claim for approximately $1.1 lioil; after paying McGrath, American

Family asked McGrath to execute a written assignnerthe extent of its payment, but

McGrath failed to respond.

American Family then filed suit against defendaoistheir negligence in causing the
damage. Since it was not in possession of an ex@autitten assignment, American Family
filed suit in its capacity as McGrath’s equitablgbsogee. While that case was pending,
American Family filed suit against McGrath for sgecperformance in order to obtain his
executed written assignment. American Family’s agginst defendants was dismissed with
prejudice on a combined motion to dismiss undeti@e2-619.1 of the Code of Civil
Procedure (Code) (735 ILCS 5/2-619.1 (West 200®)jh the trial court finding that
American Family was required to have a written@ssient in order to pursue a subrogation
claim. Shortly thereafter, American Family’s sugaist McGrath was dismissed on a
section 2-619 motion to dismiss (735 ILCS 5/2-6Meét 2008)), with the trial court finding
that American Family had released its claim fomasignment by settling the federal lawsuit;
the court also found that the claim was barreddsyjudicata based on the dismissal of the

equitable subrogation suit against defendants.

American Family simultaneously appealed the disalisf both suits, and the appellate
court affirmed the dismissal of the equitable sghtmn claim, holding that American
Family had failed to perfect its rights of subragatunder the terms of the insurance policy.
American Family Mutual Insurance Co. v. Northern Heritage Builders, L.L.C., 404 lll. App.
3d 584, 588 (2010). However, the appellate couvensed the dismissal of American

Family’s claim against McGrath and remanded the.oc&aserican Family Mutual Insurance
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Co. v. McGrath, No. 1-10-1619 (2011) (unpublished order underr&me Court Rule 23).
On remand, McGrath eventually tendered an execasgsjnment to American Family, and

the case was dismissed.

American Family then filed another lawsuit agaidefendants, this time as McGrath’s
contractual subrogee. Defendants filed a motiodigmiss, claiming that the suit was barred
by the statute of limitations. The trial court deshithe motion to dismiss, finding that the
statute of limitations had been equitably tolleceféhdants then moved for a permissive
interlocutory appeal pursuant to Illinois Supreneu@ Rule 308 (eff. Feb. 1, 1994), and the
trial court certified one question for review: “isquitable tolling’ a proper basis to deny
Plunkett's and PPAD’s motion to dismiss based ughenstatute of limitations found in 735
ILCS 5/13-214(b)?” We granted the petition for leaw appeal, and now answer the trial

court’s certified question in the negative.
BACKGROUND

|. Federal Court Case
N\

McGrath was the owner of a single-family home imdago that was designed and built
by defendants. The home was covered by an insunaoiesy issued by American Family.
On August 23, 2006, while the policy was in fortd;Grath made an insurance claim for
water damage caused by alleged faulty design andtrtwtion of the home. American
Family denied the claim, and McGrath filed suit iagh American Family in the United

States District Court for the Northern District dinois (the federal court case). Summary

2 The background details of the numerous court icgs leading to the instant appeal are helpful in
understanding the parties’ arguments on appeal.edery many of the documents that provide such backgl are
not included in the record on appeal. Thus, ang@ap filled in by relying on the statement of &ict our earlier
decisions inAmerican Family Mutual Insurance Co. v. Northern Heritage Builders, L.L.C., 404 Ill. App. 3d 584
(2010), andAmerican Family Mutual Insurance Co. v. McGrath, No. 1-10-1619 (2011) (unpublished order under
Supreme Court Rule 23).
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judgment was granted in McGrath’s favor on theessiicoverage, and the case proceeded to
a jury trial on the issue of damages. A jury retrra verdict in favor of McGrath, in the

amount of $1,130,680.16.

Subsequent to the verdict, on May 16, 2008, MdGeatd American Family settled the
federal court case and executed a settlement agrgprthe terms of the settlement
agreement did not contain an assignment to Amerieamily of McGrath’s rights of
recovery against any negligent party by reasorhefdamage to his residence. American

Family paid McGrath $1,130,680.16.

On June 18, 2008, American Family requested aigrasent of their rights of recovery
(subrogation) from McGrath to the extent of thel8D,680.16 payment made by American
Family. McGrath did not respond to the request.

II. Equitable Subrogation Case

On May 20, 2008, American Family filed a complaagainst defendants in the law
division of the circuit court of Cook County in itapacity as a subrogee of McGrath (the
equitable subrogation case). American Family allegeeach of contract in the defective
design of McGrath’s home and negligence in the tooson of the home. On March 13,
2009, American Family filed its third amended coanpi, claiming that it was an equitable
subrogee due to the payment it had made to McGrath.

On April 21, 2009, American Family sent anothequest for an assignment from

McGrath.

On May 13, 2009, defendants filed a combined mot@ dismiss the complaint under
section 2-619.1 of the Code (735 ILCS 5/2-619.1 £iA#908)). On August 3, 2009, the trial

court granted defendants’ combined motion to disrthie complaint with prejudice.





114

115

7116

117

118

No. 1-13-1631

On December 22, 2009, the trial court denied AocagriFamily’s motion to reconsider,
finding that American Family’s right to subrogatiaras limited to contractual subrogation,
not equitable or common-law subrogation, due toetkistence of a subrogation clause in the
insurance policy between American Family and Mcler&@n January 14, 2010, American

Family filed a notice of appeal.
lll. Specific Performance Case

While the equitable subrogation case was pendkmgerican Family filed suit against
McGrath in the chancery division of the circuit dowf Cook County (the specific
performance case). American Family’'s one-count damp alleged that McGrath was
contractually obligated to assign his subrogatimits to American Family, and sought

specific performance of the contract.

After the trial court dismissed the equitable sgiation case under section 2-619.1 of the
Code due to its finding that contractual subrogativas the only available basis for
subrogation, McGrath filed a motion to dismiss Aioan Family’s complaint under section
2-619 of the Code (735 ILCS 5/2-619 (West 2008)gueng that the complaint was barred
underresjudicata and by the parties’ settlement agreement.

On May 11, 2010, the trial court granted McGratbéction 2-619 motion to dismiss
American Family’s complaint for specific performadhe court found that the complaint
was barred byres judicata in light of the dismissal with prejudice of the ugqble
subrogation complaint. Furthermore, the court tieédd American Family released any rights
to an assignment of subrogation rights when it redteinto a release and settlement
agreement with McGrath concerning payment undeirtierance policy. On June 2, 2010,

American Family filed a notice of appeal.
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119 IV. Appeals of Equitable Subrogation and Sped#erformance Cases

120 On October 12, 2010, the‘appellate court issueapamon affirming the dismissal of the
equitable subrogation case, holding that any swtiag right American Family had was a
contractual one, arising from the insurance pobeyween American Family and McGrath,
and equitable subrogation was not available intliglhthe express contractual provision.
American Family Mutual Insurance Co. v. Northern Heritage Builders, L.L.C., 404 lll. App.
3d 584, 588 (2010). Since there was no writtengassént of McGrath’s rights, the appellate
court found that American Family failed to perféstrights of subrogation under the terms
of the policy, and affirmed the dismissal of thengdaint on that basis\Northern Heritage,
404 1. App. 3d at 588-89.

121 On March 14, 2011, the appellate court issued mpublished order reversing the
dismissal of the complaint for specific performaniteding that American Family’s claims
were not barred byesjudicata or by the settlement agreement and releaserican Family
Mutual Insurance Co. v. McGrath, No. 1-10-1619 (2011) (unpublished order underr&ue

Court Rule 23).
122 V. Remand of Specific Performance Case

123 On remand, American Family again demanded that fditGtender an executed
assignment. On October 31, 2011, McGrath executedteen assignment transferring his
interest in the claim against defendants to Ameri€amily, to the extent of American
Family’s payment to McGrath. However, American Hgmolaims that it did not receive the
assignment until June 2012, after American Famigdfa motion for summary judgment.

After receiving the assignment, the specific perfance case was voluntarily dismissed.
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\ VI. Instant Case

On October 10, 2012, American Family filed a comm against defendants in its
capacity as the contractual subrogee of McGratle @bmplaint alleges that defendants
breached their contracts and an implied warrantiyadfitability with McGrath by preparing
design plans and constructing a house that comtaie&ects, allowing moisture to build up
inside the house and causing damage. The comlather alleges that Mchrath became
aware of the defects in the work in July or AugRe06. On January 2, 2013, American
Family filed an amended complaint, containing sabsally the same allegations as the
original complaint.

On February 20, 2013, defendants filed a motiorditomiss the amended complaint
pursuant to section 2-619 of the Code, claiming tha action was barred by the statute of
limitations and by esjudicata.

On April 25, 2013, the trial court denied defenidamotion to dismiss on the basis that
equitable tolling applied to toll the statute ahifations. On May 14, 2013, the trial court
entered an order certifying the following questionreview:

“Is ‘equitable tolling’ a proper basis to deny Phett's and PPAD’s motion to
dismiss based upon the statute of limitations fanntB5 ILCS 5/13-214(b)?”
Defendants filed a petition for leave to appeabpant to Rule 308 on May 28, 2013, and we
granted the petition on June 12, 2013.
ANALYSIS

lllinois Supreme Court Rule 308 (eff. Feb. 1, 1p®4ovides a remedy of permissive

appeal from interlocutory orders where the trialrtohas deemed that they involve a

guestion of law as to which there is substantiaugd for difference of opinion and where an
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immediate appeal from the order may materially adeathe ultimate termination of the
litigation. We apply ade novo standard of review to legal questions presentedrin
interlocutory appeal brought pursuant to Rule 3&mons v. Homatas, 236 Ill. 2d 459, 466
(2010).De novo consideration means we perform the same analyaisattrial judge would
perform.Khan v. BDO Seidman, LLP, 408 Ill. App. 3d 564, 578 (2011). Additionallyevare
limited to the issues raised in the certified quest and will not go beyond those questions
to consider other matters. S@ewnsend v. Sears, Roebuck & Co., 227 Ill. 2d 147, 153
(2007) (“An interlocutory appeal pursuant to Supee@ourt Rule 308 is ordinarily limited to

the question certified by the circuit court ***.”).

On appeal, we are asked to consider one questbether the trial court properly
determined that equitable tolling applied to tbk tstatute of limitations in the instant case.
Defendants also ask us to consider whetlesrjudicata applies to bar the instant claim.
However, we decline to consider this additionatigsswhich was not certified by the trial
court. It was not relied upon by the trial courtd@nying the motion to dismiss and it is not

necessary to the resolution of the question prgpesiore us.

Turning to the certified question, the parties eaegrthat the applicable statute of
limitations for American Family’s claims againstfeledants is the four-year statute of
limitations provided in section 13-214(b) of thed@o(735 ILCS 5/13-214(b) (West 2008)),
and further agree that McGrath and American Falmgame aware of the water damage to
McGrath’s home in August 2006. Thus, as McGrathibregee, American Family would
have been required to file suit opOr :Jefore Au@ist2010. While American Family did file

suit as McGrath’s equitable€ subrogee in May 2008| within the statute of limitations, that

suit was dismissedsAmerican Family then filed tloenplaint in the case at bar in October
\
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2012 as McGrath’s contractual subrogee. Howev‘ere@aan Family argues that the instant
suit is not time-barred because the doctrine oftalgle tolling applied to toll the statute of
limitations from December 22, 2009 — when Ameri¢amily’s motion to reconsider the
dismissal of the equitable subrogation case wagden until June 2012 — when McGrath
finally tendered the executed assignment to Amerkamily, permitting it to file the instant

lawsuit in its capacity as McGrath’s contractudiregee.

“Equitable tolling of a statute of limitations mde appropriate if the defendant has
actively misled the plaintiff, or if the plaintitias been prevented from asserting his or her
rights in some extraordinary way, or if the pldintias mistakenly asserted his or her rights
in the wrong forum.Clay v. Kuhl, 189 Ill. 2d 603, 614 (2000) (citinQiersv. O.L. Schmidt
Barge Lines, Inc., 285 Ill. App. 3d 1046, 1052 (1996)). “Extraordipdarriers include legal
disability, an irredeemable lack of information, ©ituations where the plaintiff could not
learn the identity of proper defendants through ¢iercise of due diligenceThede v.
Kapsas, 386 Ill. App. 3d 396, 403 (2008) (citir@riffin v. Willoughby, 369 Ill. App. 3d 405,
415-16 (2006)). “ ‘[E]quitable tolling, unlike edable estoppel, applies even when the
defendant is faultless.” Kaufmann v. Jersey Community Hospital, 396 Ill. App. 3d 729, 743

(2009) (quotingGriffin, 369 Ill. App. 3d at 416).

While equitable tolling is recognized in lllinoig,is rarely applied. The supreme court
has applied it once, illiams v. Board of Review, 241 Ill. 2d 352, 360 (2011), a case in
which it applied federal law. Additionally, whileeither party cites it, this court found the
doctrine applicable ifRalda-Sanden v. Sanden, 2013 IL App (1st) 121117, § 26, a case in
which the plaintiff sought to file suit under tHénois Parentage Act of 1984 (750 ILCS 45/1

et seq. (West 2010)). There, the plaintiff filed a compitato establish paternity nearly two
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years after the expiration of the statute of littas period and the complaint was dismissed
under section 2-619 of the Codealda-Sanden, 2013 IL App (1st) 121117, 1Y 17-18. On
appeal, the plaintiff argued that the statute wiititions period should be equitably tolled
because she had not discovered her putative fathgralive until July 2011, three months
before she filed her complairRalda-Sanden, 2013 IL App (1st) 121117, 1 18. The appellate
court agreed, noting that the uncontroverted affidaof the plaintiff and her mother
established that the plaintiff's mother had witlth@formation concerning the plaintiff's
putative father due to his past violent behaviat #weats to kill her and her familliganda-
Sanden, 2013 IL App (1st) 121117, 1 25. Accordingly, ttmurt/found that the plaintiff was
prevented from asserting her\rights in an extraamyi way and the statute of limitations

period should therefore be equitably tollBdnda-Sanden, 2013 IL App (1st) 121117, | 26.
|
134 In the case at bar, American Family argues thait&oje tolling should apply to toll the

statute of limitations in its case because “Ameri¢éamily was extraordinarily prevented
from bringing its claim for contractual subrogatiagainst the Plunkett Defendants because it
did not have such a claim until it received the igsment, after this Court ruled that an
executed Assignment from the McGraths was /the @agilable theory under which
American Family could sue the Plunkett Defendantsubrogation, and after this Court

separately determined that American Family /wastledtito the Assignment from the

| 4
McGraths.” However, we do not find this argumentspasive.
135 There is no question that American Family diliggmursued its equitable subrogation
and specific performance cases, including seekipgas before this court. Additionally, we

agree that American Family did not have a claimvVia$srath’s contractual subrogee until

after the execution of the written assignmentiH@EvethenfaciremainsithatyAmerican
A
10

Justices: insurer should have gotten assignment at
settlement with insureds, insurer didn't, their own neglect
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was

licy. Thissdafendants point out, “any alleged damage

done to [American Ramily] is self-inflicted.”

Furthermore, it should have come as no surprigenterican Family that an assignment
was required in order for it to be able to filetsaiits capacity as McGrath’s subrogee. While
the appellate court decision in the equitable sgdion case “address[ed] the question left
unanswered by the supreme courtSoultz v. Gotlund, 138 Ill. 2d 171, 173 *** (1990),
namely, the effect of an 'express contractual sudiimg provision on a common law or
equitable subrogation theaqty of recoveriNo(thern Heritage Builders, 404 Ill. App. 3d at
588), a number of appellate court cases had prsliastablished that where the right of
subrogation is created by contract, the contractderather than common law or equitable
principles, control. See.g., Benge v. Sate Farm Mutual Automobile Insurance Co., 297 IlI.
App. 3d 1062, 1071 (1998) (“Where the right [to mgation] is created by an enforceable
subrogation clause in a contract, the contract demather than common law or equitable
principles, control.”)Capitol Indemnity Corp. v. Srike Zone, SSB.&B. Corp., 269 Ill. App.
3d 594, 596 (1995) (agreeing with prior case laat tif a subrogation clause is enforceable,
it is the contract terms, and not common law cotecepsubrogation, which control”’)n re
Estate of Scott, 208 Ill. App. 3d 846, 848 (1991) (in considerengnedical subrogation clause
in an insurance contract, noting that “if such ausk is enforceable, it is not common-law
concepts of subrogation but the contract terms tuetrol”). Thus, since there was a
subrogation clause in the insurance policy, eshbtl law provided that the policy's

contractual terms would apply, rather than commeamv lor equitable principles.

11
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neglecting to do what they reasonably
should have known they should do

Consequently, we do not find persuasive any argtithemh American Family cquld not have

known that the assignment would berequired fay lie able to file suit against defendants.
The circumstances in the instant case are cegrtamisual. However, we ¢annot find that

American Family was prevented from filing its lawsin an extraordinary/way such that

equitable tolling should apply. Sé€#ay, 189 Ill. 2d at 614. InsteadjFAMEricaniEamilysiwas
only “prevented” from filing its lawsuit due to itewn failure to obtain an executed

assignment at the time it paid McGrath. This is tiwt sort of extraordinary situation in

which equitable tolling applies, and accordinglye vanswer the trial court's certified

question in the negative.

American Family’s citation to persuasive authodtyes not change this result. Three of
the cases it cites are unreported cases from fedistect courts in lllinois, California, and
the Virgin Islands, while the fourth is from the gdgeme Court of California. Unreported
decisions have no precedential value, and thives enore true for decisions from foreign
jurisdictions.Burnette v. Stroger, 389 Ill. App. 3d 321, 329 (2009). Additionallypme of the
cases American Family cites bears any semblantieetéactual scenario in the case at bar.
Finally, it appears that the equitable tolling doe has been applied much more liberally in

those jurisdictions, which is not the case her#limois where, as noted, it is rarely applied.

Thus, the fact that those courts chose to findtaglé tolling in the cases before them does

not change our result in/the case at bar: Amerkamily has not demonstrated that it was
prevented in some extraordinary way from filinguit gainst defendants, and so equitable

tolling does not apply.

Other jurisdictions more permissive on equitable tolling

12
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139 CONCLUSION

140 Since American Family’s inability to file a compla in its capacity as McGrath's
contractual subrogee was based entirely on itsréatio obtain an executed assignment at the
time it paid McGrath under the insurance policyeréhare no extraordinary circumstances
that prevented American Family from filing suit artcordingly, equitable tolling did not
applyiiortolhtherstatuteroflimitations. Therefovge answer the question certified by the trial

court in the negative.

141 Certified question answered.

Insurer didn't get assignment,
so insurer doesn't get
equitable tolling
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